I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
GRANI TE SHEET METAL WORKS, | NC. )

) No. BK 92-50722
Debtor(s), )

OPI NI ON

The debtor, Granite Sheet Metal Works, Inc. (hereafter
"debtor"), filed a chapter 11 petition on August 14, 1992. On August
31, 1992, the debtor filed a notion for |eave to enploy the law firm
of Farrell & Long, P.C. to represent it as the debtor in possession.
The debtor's nmotion, submtted by Paul Lauber of the Farrell & Long,
P.C. law firm stated, in pertinent part, that "[t]hese attorneys do
not hold or represent an interest adverse to the estate, are
di sinterested persons, and are qualified to represent and assi st the
Debtor in possession of [sic] carrying out its duties herein.” The
affidavit of attorney Lauber filed in support of the notion again
asserted "[t]hat the attorneys of said law firm do not hold or
represent any interest adverse to the estate, and are disinterested
persons as to the estate.” Neither the application nor the
acconmpanyi ng affidavit mentioned that the law firm had any pre-
petition connections with the debtor. On Septenmber 9, 1992, the
Court entered an order approving the debtor's enmploynent of Farrell &
Long, P.C. as its counsel.

Thereafter, on February 1, 1993, the Farrell Law Firm P.C.1?

The Farrell Law Firm P.C. is the successor firmto Farrell &
Long, P.C. Hereafter, all references shall, for sake of convenience,



filed an application seeking attorney fees of $21,878.25 and

rei mbursenment of costs of $1,010.56 for services performed between
July 23, 1992, and January 25, 1993. Counsel asked that they be
allowed to apply toward the fees and costs a retai ner of $22,500. 00
taken by the law firmfromthe debtor and held in the law firms
trust account. Creditors Illinois Devel opnent Finance Authority
(hereafter "IDFA"), Insulation Installations? and the Ofici al
Unsecured Creditors Conmttee (hereafter "conmttee") filed

obj ections to the application for attorney fees challenging their
reasonabl eness and counsel's disinterestedness. Additionally, the
commttee filed a notion asking the Court to disqualify the Farrel
Law Firm from representing the debtor and to order counsel to

di sgorge the retainer held in its trust account. The application for
fees, the objections to the application, and the notions seeking

di squalification of debtor's counsel and di sgorgenent of the retainer
are now before the Court.

The follow ng facts are gl eaned fromthe record before the
court, fromthe exam nation of David Partney conducted pursuant to
Rul e 2004 of the Federal Rules of Bankruptcy Procedure (hereafter
"Rul e 2004 exam nation"), from undi sputed argunents of counsel and

fromthe record of adversary case no. 93-5006, of which the Court

be to the Farrell Law Firm

2l nsul ation Installations' objection challenged the fees on
equi tabl e grounds. This creditor was not notified of the hearing on
the fee application. However, the Court has considered the
creditor's objection and finds that the creditor has suffered no
prejudice as a result of the |lack of notification.
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takes judicial notice.

Prior to August 12, 1991, the Partney brothers, David, Donald
and Daniel, each owned 140 shares, or one-third, of the outstanding
stock of the debtor and were directors of the debtor. Acting
pursuant to their authority as directors, the Partney brothers
approved the debtor's redenption of all of the shares of stock
bel ongi ng to Donal d and Dani el Partney, |eaving David Partney as the
presi dent and sol e sharehol der of the debtor. The redenption of the
stock took place on August 12, 1991, when Donal d and Dani el Partney
each executed separate "Redenption Agreenent[s]" with David Partney?
and the debtor.

According to the terns of the "Redenption Agreenment[s]," the
debtor transferred assets having a value of at |east $410,000 to each
of Donal d and Dani el Partney in exchange for the 140 shares of stock

held by each of them* O the assets transferred to Donald Part ney,

David Partney was a signatory to the "Redenption Agreenent[s]"
and becane a guarantor of the corporate debt to his brothers as a
result of the transaction.

“The conmittee states that the actual value of the assets
transferred to Donald Partney total ed $628, 435 and the val ue of the
assets transferred to Daniel Partney totaled $665,870. The
di screpancy between the commttee's figures and those set forth in
the "Redenption Agreenment[s]"” result fromthe facts that life
i nsurance policies valued at $19, 481.74 and $67, 136. 43 respectively
on the debtor's Statenent of Financial Affairs are assigned no val ue
in the "Redenption Agreenent[s],"” that a Town Car autonobile
transferred to Daniel Partney is assigned no value in the "Redenption
Agreenent,"” that a Mercury autonobile transferred to Donald Partney
and val ued at $8, 114.64 on the debtor's Statenment of Financial
Affairs is not nentioned in the "Redenption Agreenent,” and that the
debtor's forgiveness of debt of $142,210.91 and $224, 964. 42 owed by
Donal d and Dani el, respectively, is not accounted for in the
"Redenpti on Agreenent[s]."



$170, 000 consisted of the debtor's execution of two prom ssory notes
in favor of Donald totaling this anount. The assets transferred to
Dani el Partney included a pronmi ssory note in the amunt of $192, 000
executed by the debtor in favor of Daniel. Repaynent of the notes
was guar ant eed by David Partney personally and secured by certain of
hi s personal assets.

Si mul taneously with the stock redenption transaction, the debtor
agreed to forgive a debt of $142,210.91 owed to it by Donald and a
debt of $224,964.42 owed to it by Daniel in exchange for each
brother's promse to refrain fromconpeting with the debtor's
business. At the tinme the debtor entered into the transactions
descri bed above, its net book val ue was $856, 910.

The comm ttee and | DFA argue that the Farrell Law Firm
represented both the debtor and David Partney during the stock
redenpti on transaction. Counsel for the debtor argues that it
represented only the debtor -- and not David Partney -- during the
stock redenption transaction. David Partney testified at his Rule
2004 exam nation as foll ows:

Question: Were you represented in a deal

in the redenption transaction? Wre you
personal |y represent ed?

Answer: Yes. | had the firmof Farrell &
Long. Jeff Roberts with Farrell & Long
represented ne.

Question: So he represented the conpany
and he represented you?

Answer: Well, yes. But it was basically




a conmpany redeem ng their stock, but | was the
tool behind it.

(Tr. at 22.) Apart fromthe Farrell Law Firm David Partney did not
retain counsel to represent his interests during the stock redenption
transaction.®

On August 14, 1992, exactly one year and two days after the
stock redenption transacti on and non-conpetition agreenents were
consummat ed, the debtor, represented by the Farrell Law Firm filed a
petition to reorgani ze under chapter 11 of the Bankruptcy Code. On
Schedul e D of the debtor's bankruptcy schedul es, debtor indicated,

inter alia, that David Partney was a co-debtor with the debtor on a

secured obligation to Mark Twai n Bank of Edwardsville in the anpunt
of $123,706.50 and on a secured obligation to Magna Bank of Madi son
County In the amount of $379,713.21. Additionally, Schedule B

i ndi cated that David Partney was obligated to the debtor in the
anount of $307, 355.30 for |oans made to himby the debtor.

Soon after the bankruptcy filing, and after the debtor's
application to enploy the Farrell Law Firm had been approved by the
Court, the debtor's counsel and counsel for the conmttee had a
nmeeting on Septenber 17, 1992, at which the commttee's concern about
the stock redenption transaction was one of the key points.

Foll owi ng this neeting, neither counsel advised the Court that

concerns about the Farrell Law Firm s qualifications had been

SDuring the bankruptcy proceeding, the |law firm of Heyl,
Royster, Voel ker & Allen appeared on behalf of David Partney at his
Rul e 2004 exam nation and entered their appearance in his defense in
the adversary case brought by the comm ttee.
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rai sed. ®

Thereafter, although asked by the conmittee to do so, the debtor
took no action to recover any of the assets transferred to Donald and
Dani el Partney pursuant to the terns of the "Redenption Agreenent[s]"”
or to collect from Donald and Dani el the debts forgiven pursuant to
the terms of the non-conpetition agreenents. At his Rule 2004
exam nation, David Partney testified as follows when questi oned about
the recovery of paynents nade to his brothers under the terns of the

notes given themduring the stock redenption transaction:’

Question: Still make your brothers
payment s?

Answer: Still nmake the |ending
institutions and ny brothers' paynents.
See, | feel likel -- 1 felt like |I had put up

sone things as collateral to them and they had
my word. And | went on and nmade ny first
payments to everybody because | considered them
the same as secured creditors. That's when |
got nmy hand snmacked, and | didn't really know I
was doi ng anything wong. And |I went on and
pai d them because hey, they got notes from ne.
I"'min trouble if | don't.

Question: Have you asked them for the
noney back?

Answer: No. | wouldn't. | nade them a
prom se that that is what | paid them and |
feel bad that | can't pay them | feel bad |

6l DFA was al so aware of the stock redenption transaction at this
time, having been one of the creditors who extended credit to the
debtor in order to effect the transaction. |IDFA did not notify the
Court at this time of its concerns about the Farrell Law Firm's
representation of the debtor.

The debtor's Statenent of Financial Affairs reflects that the
debt or paid $26,753.87 to Daniel Partney and $68, 946. 55 to Donal d
Partney between Septenber, 1991 and the petition date as principal
and interest paynents on these notes.
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can't pay Illinois Bank because | have a signed

note with them and the sane with Mark Twain .
(Tr. at 33) (enphasis added). As a result of the debtor's inaction,
the comm ttee sought and received authority fromthe Court to
prosecute potential clains of the debtor against insiders.

On Novenber 13, 1992, the conmmttee and IDFA filed a joint
nmotion to reduce David Partney's salary as president of the debtor
from $139, 600 annually to $75,000 annually.® The debtor opposed the
nmotion, contending that a reduction of this anount would force David
Partney into personal bankruptcy, which would in turn harmthe
debtor's reputation and its ability to generate business. Wen one
of David Partney's |argest personal creditors then agreed to a
reduction in its nonthly debt service paynments from David Partney,

t he debtor agreed on January 4, 1993, that David Partney's salary
woul d be reduced to $110,000 annually with further review after sixty
days.

In late January 1993, the debtor filed its first plan of

reorgani zation. The plan proposed, inter alia, that David Partney's

sal ary of $110,000 annually woul d be increased to $130, 000 annually
at the end of one year after the date of confirmation if debtor had
nmet its projections and made all paynments described in the plan and
di scl osure statenment. The plan also provided that after such tinme as

Davi d Partney's salary was increased to $130, 000 annually, David

8At his Rule 2004 exam nation on Novenmber 19, 1992, David
Partney testified that he had been paid an annual salary of
approxi mately $110, 000, includi ng bonuses, during the past couple of
years.



Partney would be required to pay the sum of $20,000 annually to the
debtor as interest-only paynents on the debt in excess of $300, 000
owed by himto the debtor. The debtor's plan of reorganization was
never confirmed.

On February 22, 1993, the commttee filed adversary case no. 93-
5006 agai nst the three Partney brothers seeking recovery of the
assets transferred to Donald and Dani el during the stock redenption
transaction, collection of Donald s and Daniel's forgiven debts, and
collection of the debt of $307,355.30 owed by David to the debtor.

On April 14, 1993, the debtor's bankruptcy case was converted to
a case under chapter 7 of the Bankruptcy Code on the commttee's
nmotion. Upon the conversion of the case, the commttee's adversary
conpl aint was dism ssed without prejudice, with any further
prosecution to be determ ned by the chapter 7 trustee.

In ruling on the matters before it, the Court will exam ne first
t he question of whether the Farrell Law Firmis qualified to be
enpl oyed as debtor's counsel. [If the Court finds the law firmto be
disqualified, it need |look no further into the reasonabl eness of the
attorney fees sought by the firmsince a disqualified attorney w ||

not be conpensated fromthe estate. See In re Gabill Corp., 983 F.

2d 773, 777 (7th Cir. 1993).
Section 327(a) of the Bankruptcy Code, 11 U S.C. § 327(a),
aut hori zes a chapter 11 debtor in possession,® subject to the Court's

approval, to enploy one or nore attorneys to represent or assist the

%Section 327 is made applicable to debtors in possession by
virtue of 11 U S.C. section 1107(a).

8



debtor in possession in fulfilling its statutory duties. The debtor

in possession's choice of counsel is |limted to disinterested persons

who do not hold or represent an interest adverse to the estate. |d.
The term "adverse interest” is not defined in the Bankruptcy

Code. However, case authority holds that "[a]n adverse interest

exi sts when two or nore entities possess or assert nutually exclusive

claims to the sane economc interest." |In re Black Hlls Greyhound

Raci ng Ass'n, 154 B.R 285, 292 (Bankr. D. S.D. 1993). "To represent

an adverse interest includes serving as an attorney for an individual

or entity holding such an adverse interest." [1d. Accord In re Lee,

94 B.R 172, 177 (Bankr. C.D. Cal. 1988).

A "disinterested person” is defined in section 101(14) of the
Bankruptcy Code. 11 U.S.C. 8 101(14). The "catch-all cl ause" of
this section requires that a "disinterested person” be one who "does
not have an interest materially adverse to the interest of the estate
or of any class of creditors . . . by reason of any direct or
indirect relationship to, connection with, or interest in, the debtor

or for any other reason.” 11 U S.C. § 101(14)(E).

In order to provide the Court with the requisite information to
determ ne whet her debtor's counsel is disinterested and free of the
i nfluence of adverse interests, Rule 2014(a) of the Federal Rul es of
Bankruptcy Procedure requires that certain disclosures acconpany the
enpl oynment application. Anong these disclosures, the debtor's
application nmust state "to the best of the applicant's know edge, al
of the person's connections with the debtor, creditors, [or] any

other party in interest . . . . [and] shall be acconpanied by a



verified statement of the person to be enployed setting forth the
person's connections with the debtor, creditors, or any other party
ininterest . . . ." Fed. R Bankr. P. 2014(a).

The purpose of Rule 2014(a) is to ensure that all facts that my
be relevant to the determ nation of attorney qualification are before
the Court and "to permt the Court and parties in interest to
det erm ne whet her the connection disqualifies the applicant fromthe
enpl oyment sought, or whether further inquiry should be nmade before
deci di ng whether to approve the enploynent.” |In re Lee, 94 B.R at
176. It renoves the decision of what information to disclose from
the discretion of the attorney "whose judgnent may be clouded by the
benefits of the potential enploynent.” |d.

If an attorney fails to disclose a relationship that presents
an area of conflict, the attorney does so at his or her own ri sk.
Section 328(c) of the Bankruptcy Code authorizes the Court to deny
conpensation for services and rei mbursenment of expenses to a debtor's
counsel "if, at any time during such professional person's enploynment
under section 327 . . . , such professional person is not a
di sinterested person, or represents or holds an interest adverse to
the interest of the estate with respect to the matter on which such

prof essi onal person is enployed.” 11 U S.C. § 328(c).1°

°Debt or' s counsel seeks approval of conpensation of $2,136 and
costs of $7.78 for services perforned prior to the order for relief.
By their terms, sections 327 and 328 do not apply prior to entry of
the order for relief -- before the time that court approval is
required for enploynment of counsel -- and the standard for review of
conpensation under sections 327 and 328 is inapposite when pre-
petition services are at issue. 1n re Wredyne, F. 3d ___, No.
92-1518, 1993 W 330044, at *2-3 (7th Cir. Aug. 30, 1993). Instead,
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In the instant case, the commttee and | DFA contend that the
Farrell Law Firmrepresented both David Partney and the debtor during
the stock redenption transaction, yet failed to disclose any prior
connection to the debtor, or to insiders of the debtor, in the
application for enploynment.! They further contend that the law firm
continued throughout the pendency of the chapter 11 proceeding to
pl ace the interests of David Partney above those of the debtor in
possession and its creditors. As exanples of postpetition conduct
indicating that the law firmwas not qualified to be the debtor's
counsel, the committee and I DFA cite counsel's reluctance to agree to
| ower David Partney's salary and the highly favorable | oan repaynent
terns given to David Partney under the debtor's plan of
reorgani zation. The commttee finds further grounds for

di squalification in counsels refusal to take any action to recover

t he di sgorgenment of fees for services perfornmed pre-petition is
governed by sections 329(b) and 330, of the Bankruptcy Code, 11

U S.C. 88 329(b), 330, which authorize the Court to order

di sgorgenent of conpensati on when pre-petition fees are excessive or
unreasonabl e" 'based on the nature, the extent, and the value of such
services, the tinme spent on such services, and the cost of conparable
services other than in a case under this title . . . ." 11 U S. C 8§
330." In re Wredyne, 1993 W 330044, at *3. Although the existence
of a conflict of interest is "a relevant factor in this analysis,"
id., the court "should weigh the equities of the case,” id., and the
deci sion to reduce pre-petition fees is within its sound discretion.
id. Here, the Court finds that counsels prepetition fees do not
exceed the reasonabl e value of the services rendered and that
conpensation is warranted for tinme spent advising an existing client
before the duty to obtain court approval was triggered.

Ul'n fact, the application for enploynment and the acconpanyi ng
affidavit never nentioned counsel's representation of the debtor pre-
petition, never mentioned the stock redenption transaction and never
menti oned counsel s sinmultaneous representati on of the debtor and
Davi d Part ney.
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the assets which were transferred and the | oans which were forgiven
at the tinme of the stock redenption transaction. Additionally, |DFA
contends that David Partney's status as guarantor of the debtor's
financial obligations to certain creditors placed constraints on
counsel's treatnment of those creditors during the chapter 11

pr oceedi ng.

I n response, the debtor argues that the comm ttee | acks
standing to object altogether because the case has been converted to
chapter 7, that the commttee and | DFA are estopped from chal |l engi ng
the Farrell Law Firm s qualification by their delay in bringing the
matter to the Court's attention, that debtor's opposition to | owering
David Partney's salary and its generous provision for David Partney's
| oan repaynment were necessary to prevent David Partney's personal
bankruptcy and the adverse effect that event would have on the
debtor, and that debtor failed to pursue actions agai nst insiders
because the commttee had already sought to do so and, by its own
adm ssion, was the nore appropriate party for the task

The Court need not address the nerits of the debtor's argunents
concerni ng standing and estoppel since the Court is entrusted with
the responsibility to determne the qualification of debtor's counsel
and the reasonabl eness of counsel's conpensation i ndependent of

obj ections raised by any party. See, e.d., In re Tenp-Way Corp., 95

B.R 343, 346 (E.D. Pa. 1989); In re Neiphi Rubber Products Corp.,
120 B.R. 477, 483 (Bankr. N.D. Ind. 1990); In re Vanderbilt

Associates, Ltd., 111 B.R 347, 353 (Bankr. D. Utah), rev'd on other

grounds, 117 B.R 678 (D. Utah 1990); In re Wedau's, Inc., 78 B.R
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904, 907 (Bankr. S.D. I1Il. 1987); In re GHR Energy Corp., 60 B.R 52,

65- 66 (Bankr. S.D. Tex. 1985). See also In re Carrousel Mtels,

Inc., 97 B.R 898, 900 (Bankr. S.D. OChio 1989) (objections to
attorney conpensation on basis that attorney represented an interest
adverse to the bankruptcy estate "goes to the integrity of the

adm ni stration of the bankruptcy laws so that it cannot be tine
bound") .

Wth regard to the remaining all egations of counsel's conflict
of interest, it is clear fromthe testinony of David Partney at his
Rul e 2004 exam nation that the Farrell Law Firmrepresented both him
and the debtor during the stock redenption transacti on.
Representati on of the debtor pre-petition is not, in itself, a basis
for disqualification of counsel, 11 U.S.C. 8 1107(b), and even
si mul taneous representation of the debtor and its controlling

shar ehol der may be permi ssible. See, e.qg., Inre Black Hills

Greyhound Racing Ass'n, 154 B.R at 293; In re Plaza Hotel Corp., 111

B.R 882, 890 (Bankr. E.D. Cal.), aff'd, 123 B.R 466 (9th Cir. BAP
1990) (simultaneous representation of a debtor and its controlling
shar ehol der "al t hough not a disqualifying conflict per se, becones a
basis to disqualify counsel when adverse interests either exist or
are likely to develop"”). However, it is inperative that these

relati onships be fully disclosed to the Court in the application for
enpl oynment. Failure to conmply with the disclosure requirenents of
Rul e 2014(a) is, by itself, enough to disqualify an attorney and deny

conpensation. E.qg., In re Black Hills Greyhound Racing Ass'n, 154

B.R at 294; In re National Distributors Warehouse Co., Inc., 148
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B.R 558, 562 (Bankr. E.D. Ark. 1992); In re Tinley Plaza Associ ates,

L.P., 142 B.R 272, 278 (Bankr. N.D. I1ll. 1992); In re Amdura Corp.,

139 B.R 963, 978 (Bankr. D. Colo. 1992) ; Inre EWC 1Inc., 138 B.R

276, 280 (Bankr. WD. Ckla. 1992); In re Hathaway Ranch Partnership,

116 B.R 208, 220 (Bankr. C.D. Cal. 1990); In re Plaza Hotel Corp.,

111 B.R at 883 & n.2; In re B.E.S. Concrete Products, Inc., 93 B.R

228, 235-37 (Bankr. E.D. Cal. 1988).

Here, there was no disclosure in the enploynment application or
in the acconpanying affidavit of the Farrell Law Firm s prepetition
representation of the debtor. Additionally, there was no disclosure
what soever about the law firm s involvenment in the stock redenption
transaction. Although there has been no determ nation on the nerits
of the issues raised in the conmttee' s adversary case, the
significance of the stock redenption transaction cannot be m nim zed.
As a result of the transaction, the debtor transferred at | east
$820, 000 of corporate assets to insiders, David Partney becanme the
control ling sharehol der and a guarantor of corporate debt to his
brothers, and significant debts owed by insiders to the corporation
were forgiven. It is evident that the debtor would, at the very
| east, need to scrutinize these dealings to deternine that they were
arm s length transactions untainted by preference paynents and
voi dabl e transfers. It is also evident that counsel, who played an
instrunental role in drafting and effecting the stock redenption
transaction, mght have difficulty in conducting the necessary
i npartial review.

Yet, none of this informati on was brought to the Court's

14



attention by debtor's counsel in its enploynment application. The
Court was precluded fromexam ning the transaction and counsel's role
init. And, even after the conmttee voiced its concerns to counse
at the Septenmber 17, 1992 neeting, the Farrell Law Firmfailed to

di sclose to the Court that issues bearing on conflict of interest and
attorney disqualification had been raised. Although debtor's counsel
contends that the commttee and | DFA shoul d have brought their
concerns before the Court, it is clear that the duty of ful

di sclosure rests with debtor's counsel who may not shift this

responsibility onto others. E.g., Inre B.E.S. Concrete Products,

Inc., 93 B.R at 237 ("burden is on the person to be enployed to cone
forward and make full, candid, and conplete disclosure").

When the firm s nondi scl osure of its sinultaneous representation
of debtor and David Partney inthe stock redenption transactionis
added to the brew, the situation grows nore troublesonme still.
Questions about the firms ability to distance itself fromthe
i nterests of David Partney and to represent the debtor i n possessi on as
"fiduciary for creditors free of any conprom sing attitudes fostered by

ownershipinterests,” InreBlack Hlls Geyhound Raci ng Ass'n, 154

B. R at 294, shoul d have been exam ned by t he Court when it consi dered
t he enpl oynent application. Infact, giventhat David Partney becane
a guar ant or of corporate debt to his brothers as aresult of the stock
redenpti on transacti on and t hat he was al so a codebt or on cor porate
obligations totwo banks, his interests and those of the debtor plainly
wer e no | onger congruent when t he bankruptcy casewas filed. E.qg.,

id. at 293-94;: Inre Plaza Hotel Corp., 111 B.R. at 890 & nn. 23-24
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(where control ling sharehol ders are guarantors of corporate debt, they
face individual liability for the debtor's unpai d obligations and "have
a powerful incentiveto assurethat they pay aslittle as possi bl e by
havi ng t he debtor pay as nuch as possible. . . . [which] entails a
correlative incentive to deprive the debtor of flexibility in
formul ati ng a pl an of reorgani zati on by i ntroduci ng a strong bi as for
a particular treatnment of a particular creditor, possibly at the

expense of other creditors”); Inre Sixth Ave. Car Care Ctr., 81 B. R

628, 630-31 (Bankr. D. Col o. 1988). Accordingly, had full discl osure
been forthcom ng i n t he enpl oynent application, counsel woul d have been
found not qualified to represent the debtor based on prepetition
factors al one.

However, full di scl osure was not made and t he probl ens caused by
counsel ' s | ack of diligence and candor i nthe enpl oynent application
continued to i nfest the bankruptcy proceeding until its ultimte
conversion to chapter 7. It is obvious that counsel, after the
bankruptcy case was fil ed, continued to placetheinterests of David
Part ney above t hose of the debtor in possessioninthe protection and
enhancenent of the estate. This is shown by the debtor's oppositionto
t he | oweri ng of David Partney's sal ary and by t he overly generous terns
set forthinthe plan of reorgani zation for David' s repaynent of his
| oan fromthe debtor. The debtor argues that financial relief for
Davi d was necessary to prevent hi s personal bankruptcy, the occurrence
of whi ch woul d have shattered the reputati on and viability of the
debt or. However, this argunent is purely specul ative andis belied by

the fact that the debtor initially opposed a sal ary reducti on for David
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from$139, 600 al t hough he had been pai d only $110, 000 annual |y for
several years prior tothe debtor's bankruptcy filing. Moreover, it is
difficult to conprehend why Davi d' s personal bankruptcy woul d cause
greater harmto the debtor's reputation and ability to generate
busi ness t han woul d t he debt or' s own bankruptcy filing whichwas afait
acconpi i .

Counsel's decision to render |egal advice and to give
consi derationtothe econom c wel | - bei ng of Davi d Partney personal |y at
t he expense of debtor's unsecured creditors reflected a primry
al l egiancetothe debtor's controlling sharehol der rather thanto the

debtor. See, e.q., Inre United Utensils Corp., 141 B.R 306, 308-309

(Bankr. WD. Pa. 1992); Inre Roger J. Au & Son, Inc., 65B. R 322,

334-35 (Bankr. N.D. Onhio 1984), aff'd, 64 B.R 600 (N D. Chi o 1986).
The fact that counsel helditself out as representing only the debtor,
whileinreality serving another nmaster, did not free counsel fromthe

requi rement of disinterestedness. See lnre Kendavis Indus. Int'l,

Inc., 91 B.R 742, 751-53, 754 (Bankr. N.D. Tex. 1988); I n re Chou- Chen

Chemi cals, Inc., 31 B.R 842, 852 (Bankr. WD. Ky. 1983).

The lawfirm s representati on of aninterest adversetothe estate
is shown as wel |l by the stonewal | i ng whi ch occurred inresponsetothe
commttee' s requests that the debtor investigate potential clains
agai nst insiders torecover assets transferred as aresult of the stock
redenpti on transaction. Whether or not the clains raised inthe
commttee' s adversary case have nerit remai ns undet erm ned. However,
t he debtor in possession was derelict inrefusingtoinvestigatethe

transfersandinfailingtorebut the coomttee's serious charges. See
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Inre Teny-VWay Corp., 95 B. R at 344-46. I|ts inaction was based, not

on deferencetothe conmttee's decisiontoproceedw thlitigation,
but rather on David Partney's attitude, as reflected during his Rule
2004 exam nati on, that he woul d not renege on t he prom ses he had nade
tohis brothers. Counsel'sfailuretoinsist that the debtor fulfill
this obligation placed the lawfirmin a position adverse to the
interests of the estate. Due to the concerns of its controlling
shar ehol der, the debtor was not fulfillingits fiduciary obligationto
t he bankruptcy estate, andit was the duty of the debtor's counsel to

bring these matterstothe Court's attention. See, e.qg., Inre United

Utensils Corp., 141 B.R at 3009.

Havi ng found t hat counsel failed to make the full and candid
di scl osure requi red by Bankrupt cy Rul e 2014(a), and t hat counsel was,
fromthe i nception of the bankruptcy case, not qualifiedtorepresent
t he debtor, the Court will not al |l owconpensati on and costs to be paid
to counsel fromthe estate for any services perforned after the entry
of the order for relief. The retainer held by counsel inits trust
account, | ess an al |l owance for prepetition fees and costs, nust be

returnedtothe estate. E.q., Inre Gabill Corp., 983 F. 2d at 777;

Inre Neidig Corp., 113 B.R 696, 699 (D. Col 0. 1990); Inre Kendavi s

| ndus. Int'l, Inc., 91 B.R at 753. While the Court acknow edges t hat
thisis aharshresult consideringthe extent of the services perforned
by counsel, it is fair to say that counsel placed itself inthis
unfortunate position by its |lack of diligence and candor when seeki ng
the Court's approval of its enploynent. Certainly, early

di squalification would have been | ess painful than the denial of
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conpensation and t he di sgorgenent of fees which the Court nust now
enf orce.

See order entered this date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Oct ober 26, 1993
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